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Th%a is in wesponse to your momorandiz of May 2; 1974, coneriming the
2lipibility of Federal exployees fov the bonefits of the cuertime

3

trovisica of the Falr Lobor Standsrds Act, ss oreovded by Fublic Lawv 93-159.
X 3

Specilicelly, 5 U. 5. 41092}, io zelavent part prohihits ths pa
] -

&3
of overtiome pay of ezn cmploves selceted el z

¥The head of sm ariney, under

seceion G114{a){2) of this ritle = Snlaey
other funds availsble 2o the opancy, may —ee

{1} ray 21l or a port of the pay {escen
holidey or nipht differential gey
of the sgeney sclacted and asaizn
under this chapter for the pord
{Exrhasis addad.)

Ve view the stetute zmending the FISA as 5 stafurs of poeral asvplicatiom
. S5 Eal B ~A 3
25 it applles o wirtuslly all Foderal erployeesa On khe other hend, tiha
fcvvrnment Eurloyecs Training Aot 43 mot & siatyte of senexal aprlicatien
but, Tather, iz g statute of specifis rurrese for applicatdon ‘ondy o
(R & . 2 . » » Y T
Those gertain wmleyoes chosen {or yarticiparion in Bedevsl trainias

FRCIXENS »

The Traininy Act, dn the srecdal situation 4n shizh it srplies, prohibies
pryreat of overtine pay durdng training. The effest of the ERCF;tfca

in sectiom 4109{a) iz to yrohibir cwvertine Y2y, ¥Yegardlens of hhctger iz
may be othonrise avthorizeds o )
Ehe prineipal purpese of the recont emendment to FISA waos to brosden 5 o
itberalire. the parment of overtice pay in oy loyment situetions where i+
wos alveady ewthoericed to be pald, ratlor then to fncrezsc the menmber or
types of exployment pituvations in whichhit may be fald« Censidering that
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prrposs, and tha promlnencs of the prohibiticn in seetion 2109, a
wruvislon of special applicabion dealing as it does with trho pay of
those rolatively fow selectsd for draining, we cormod covcluda thal
erployses solected and assigesd for training ueder tba Tradning Ach
may noy bo pald avertima,

Tonguage in the leglalative hilstery of the FISA Ack contermmlatag bBox
conpiztency will bo achieved by the Demartment of Labor end the CSC in
sdwinistering the proviaions of the lavw. Accordingly, we sought ths
vicws of tho Departzant of Labors The Sdlleitor's epinicn i reflected
in cheptor 10 of tho Depowimsut of Lebor?s Field Officse amwal, in
Inberpretotive bulletin, tlo, 735, "Howra Yorimd?, end in 29 C7R Pert

785 This material, hovever, docs nobt desl with the probicm of

statubory accommodsbion which $he Commissien rust deal withy it con-
terpiatos dnstonces in which aftor houwrs iraining is comengable orare
time, and instaness dn wihich it is not;.and provides that aftendarcs st
training programs is not woridng tims, and 85 not cowpensebis ab ovortics
rotes if the following four criteria ore mob: "{s) Athondoncs is cubsids
of tha enployea's regular workingz hourss {b) attendanes is in fact volupe
vary; {e) tho course, lecture, or mooting 15 not divcchly related to the
enployea’s joby and {d) tho szployes does not perform any producilvn

. Work during such alteadanca,® ‘

Such on interpeetation does net supposh itsslf dn cur situstlon in view
- of the cxpress prohibition in 5 UsS.Ce 4109{a), The Government Foployces
Tredning Act does not o8h oub any critoria for cstoymining whether ner-
ticipaticn in tralndng progronms is an exbension of "hours w ried®, o
nobs  The distinction is not imporiand since payment of overbime wds
the Acht ism flatly pwrohibited withoubh regard 40 whether i3 is Tiorking
Tima® op Sm“aa‘t.hin_o else, . .

Thus, although the legislative history of ths Fedsral Labor Stordards
Act calls for consistency betusen tho rulings and interpretations of
the CSC and the Depariment of Loboy, the consistency must he limited

o those slbuaticons in which it doos nct rvesuld v - viclsnce 0 a glsav,
express prohibition in a stelute intended for applicstion 4o a particu-
lar or specinl situation, -

In view of tho faregoing it is vur opinion that the statutory prohibition
on overkime pay found only in 5 U.S.0. £109{a),which is not applicable

to ihe privato sector, the intarpretation of the Secretary coneerning
overtime poy for participation in training is not applicable to tho
Yederal pector, Henco, althouzh the application of the FLSA to training
programs differs etusen the two sactors, we carmot conclude that Fedaral
oeoployess selected ond assigned for training uodsr the Governrenmt
Bmployses Troining Act may now be paid overtims,

GC:GlGoldbergikja
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